
Friends of the Wild Swan v. Department of State Lands and Champion International
Corp.

DV 93-361-B, 11th Judicial District
Judge McKittrick

Decided 1994

MEPA Issue Litigated: Was the MEPA analysis (an EA) adequate?

Court Decision: No

Should the agency have conducted a MEPA analysis (an EIS)?

Court Decision: Yes
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MONTANA

FRIENDS OF

ELEVENTH JI'DICIAL DISTRICT

THE WILD SWAN,

PLAINTIFF,

COURT, FI"ATHEAD COUIi|1IY

CAUSE NO. DV-93-351-B

FINDINGS OF FACT

AND CONCLUSIONS OF IAI'

)

)
')
)

vs.

MONTANA DEPARTMENT OF STATE

I.ANDS AND CHAMPION INTERNATIONAL
CORPORATION,

DEFENDANTS.

ThismattercamebeforethecourtonJanuaryL4rt994'uPon

Plaintiff,sApplicatlonforaPreliminaryInJunctlon.Tlh'o

expertstestifiedforthePlaintiff,Dr.saraJaneJohnson
and Dave Hadden. The Department of state Lands called Dave

Rernington and Dr. Alan Wood as exPerts, and Glen Gray and Pat'

Flowersasadditionalwitnesses.Allpartiessubmitted
affidavlts.BaseduPonthetestimonyoft,heh'itnesses,the
exhibits j.ntroduced at t,rial, the affidavits, deposttlons' brlefs

and pleadlngs of the partles, the Court enterg the followlng

Page 1



1

2

3

4

5

5

7

8

9

10

11

L2

13

14

15

16

L7

18

19

20

2L

22

23

24

25

26

27

28

FINDINGS OF FACT:

BACKGROUND

1. lhe Swan Rj.ver State Forest encompasses approxinately

79, OOO acres. Due to t,he checkerboard ownership of Plum Creek

and U.S. Forest Service lands within the Swan River Stat,e Forest,

only 39,000 acres are administered by the Departrnent. Those

Iands are part of Montana's school trust lands, whj.ch are

administ,ered for revenue to the school trust and the att,ainment

of other wort,hy obJects. 77-L-202, MCA (1993).

2. State Forest lands provide habltat for a rlch and

diverse array of flora and fauna. Those lands contaln some of

the some of. the largest undeveloped stands of low elevatlon old

growth forests in the Swan Rlver valley, which provlde necessal1r

habitat for o1d gronth dependent blrd and mammal specles,

including fisher, pine marten, Iynx, northern goshawk, great gray

owls, boreal owls, black backed woodpeckers, plleated woodpeckers

and numerous species of forest songbirdsr. Tes. Dr. Johnson.

The Swan River State Forest ts also classlfled as Management

Situation One grLzzJ-y bear habltat, deemed ersentlal to the long

term survival of bears, and provldes excellent gtLzzly bear

habitat. Tes. D. Hadden; Dep. Alan tfood. EA III-1.
3. The lands wlthln the Sltan Rlver State Forest have

undergone substantlal tlnber harvest, whlch has fragirnented the

once vdst tracts of 1ow elevat,lon old growth forest. The PIum

lThe reference to old growth dependent, specles contalned
throughout these Flndlngs encompasses t,he specles llsted above,
which-were agreed upon by all parties ast species that requlre at
least some old growth forest for thelr habltat needs.
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C.reek lands have been }argely denuded of mature t:'mber' dS have

much of i,he Forest Servi.ce lands. The DePaltment estimates that

in the c:.lly and soup creek drainages, the site of the timber

sale, 43t is old growth, while over the entlre Swan River State

Forest, only 15t can be classified as old growth' This nakes the

area of the timber sale unique in terms of the guantity and

quality of remaining growth'for".t. The project area and

adjacent lands contain five large blocks (250+ acres) of

unfragmentedhabit,atrtheonlyareaontheSwanRlverState

Forest, that has such a large concentration of old growth blocks '

EA at III-4; Tes. Dr. Johnson; Tes. D. Remlnqtoni Remlnston Dep'

at 42.

4, Habitat fragmentation l.s the breakup of large tracts of

virgin forest into increasingly smaller patches ' It ls caused by

natural events (flre) and, man-caused actlvltles, such as 1o9g1ng

and road building. Habitat fragmentation can cause signiflcant

adverse environmental lmpacts on old growth dependent' wlldllfe by

cutting their habltat into lncreaslngly smaller Patches' below

the amounts they require. Habltat fragnentatlon also creates

sharp edges between old growt,h and harvested areas, whlch allows

increased predation on old growth dependent specles by

opportunistic wlldlife specles' Tes' Dr' Johnson'

5.ItisPossibletomaintainoldgrowthhabltatfor
I - - - -r-wildlife and to harvest tlmber by creating a network of ord

growth patches and connecting corridors of sufficient slze and

quantityt,oprovldefor,thehabltatneedsofwlldllfe.Dr.

Johnsoni Sls. D. Reminqton
Page 3
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5. Plaintlf f 's Exhlbit 6 (aerial photo) demonstrates t,hat

timber harrest act,ivit.:,es have fragmented the f,orest landscape in
the MiddLe Soup project, area. The few patches that remaj.n are in
relatj.vely sma1l, increasingJ.y isolated blocks.

7. Plaintiff sued the Department, of state Lands ln 1989,

alleging that its 1978 Environmental Impact Statement on the Swan

Rj.ver State Forest was hopelessly outdated, and that issues

pertaining to old growth forests and grizzly bears needed to be

addressed through a new Programmatic Environnent,al Impact

St,atement before addltlonal tlnber harvest should occur.

pLaintif! also sought revised standards for protecting old growth

and grizzly bear habitat.2

8. The Department of State Lands has an on-going tiurber

harvest program, whlch seeks t,o harveEt about 3 mllllon board

feet annually from the Swan River State Forest. Thj.s flgure is

predicated ln part on the outdatEd 1978 Envlronoental Inpact

Statement, which determlned that amount as the long term

sustalnable harvest based on a 105 year rotation. This will

result tn the ellmlnation of all old grorft'h. E FOF #13.

Deposltion of GIen Grav at paqe 24; Tes. G. Grav.

g. In the 1989 lltlgatlon, the Dlstrlct court agreed wlth

a number of Pl.alnttffs' contentlons. Flrst the Court found that

State Lands' 1978 Envlronnent'al Inpact Statement presented a

o

zFriends of the Wlld Sj!=aq=v 
=qePa.r-qnent=.of -Staqe,Lqnds,ftatne -074 (A). The Court takelt

Judicial notic6 of the Flndtng! of Fact-, Concluslons of Law and
6rOer !n ehat caEe, and the referencelt hereln are to those
Findings and Conclusions, which are lncorporated lnto thls
oplnion.
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programmaticreviewoftheforest'stj.mberProgram.Findingof
Fact (FOF) #I1. However, the 1978 Envlronmental Impact statement

provided for tiquidation of "all old grovtth stands.'' (FoF #13)'

and "Ii]t is nor,t generally accePted in the scientific community

thatacompleteliquidationofoldgrowthstandslsharmfulto
oId growt'h dependent wildlife species.'' FOF #18' Therefore'

,'It]heinformationinthelgTSEnvironmentallnpactstatementls

outofdate."FOF*22'Thecourtalsofoundthatthe

information in the 1978 Environmental lrnpaCt statement for

gxLzzry bears was out-dated' FOF #19 '

l0.TheDepartmentrespondedtotheseallegatlonsby
promisinganewstatewideProgratnmatlcEnvironmentallmpact

statementonitstirnbermanagementprogramrasopposedtoan
Environment,allmpactstatement,JustontheSwanRlverForest.

TheCourtaccePtedthisargument:''DepartmentofStateLandshas
determined t,hat a stat,evtlde approach to forest managernent

planningisthenosteffectiveandappropriatemethod...',(FoF
#24) and that ,lDePartment, of stat,e Lands is connitted to conduct

aprogranmaticenvironmentalrevl.ewoneachchapterofForest

!'lanagementstandardsandGuldellnes...''FoF|27.Thecourt
therefore decllned to order an Environmental Impact statement on

theSwanRiverStateForest,gtlrnbersaleprogrambasedonthe
Department,s rePresentatlons of a new st,ate-9,ide progrannacic

review.'

ll.TheDePartmentofstateLandslslntheprocessof
preparingitsstate-wldeprogrammatlcEnvl'ronnentallnpact

Stat,ement v'hich w111, among other thlngs, get forth Etandards and
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guidelines thar pertain to the management of old growth forests
and grizzly bears. The Depar-.ment of State Lands represented

that j-t intends to publlsh a draft Environnental Impact Statement

by June , L994, and complete the final Environmental Impact

Statement, later that year, ill tLme for ehe 1995 leglslature. Tes.

Pat Fiowers

L2. lhe programmatic Envlronmental Impact Statement

contains several alternatj.ves wlt,h resPect to old growth

management on state lands, including at' Ieast two that provide

permanent standards for the prot,ection of old growth forests on

state lands even if thLs reduces revenue to t,he trust,.

Department.of State Landlt Exhibtt 33. The Department of State

Lands continues to harvest old gronth while lt prepares the

programmatic Envlronnental Inpact Statement. The harvest of old

growth forecloses oPtions to protect, that old growth in t,he

programmatlc Envlronmental Inpact Statement when that docunent ls

finalized. Tes. Pat Flowers.

13. The Mlddle Soup Tlnber Sale was conceived !n L992 as

part of the Swan Rl.ver State Forest's on-golng tlnber sale

program. The Department prepared an Envlronmental Assessuent

which was finallzed tn the sprlng of 1993. The Envlronnental

Assessment anaLyzes three alternatlves, all of whlch cut 3

rnlllion board feet wlthln the Soup and Cllly dralnages
t(Alterriatives B, C, D). A "no action" alternatlve (Alternative

A) is also analyzed. A "wlldllfe preferred" alternatlve

{

v
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(Alternative E) was briefly considered and dropped from detailed

evaluation from the Environmental Assessment'r

14.TheonlywildlifespeciesthatarespecificalJ.y

add,ressed in the Environmental Assessment are elk' whj'te t'ailed

deer, and grLzzly bears. see Environmental Assessment at section

III and IV under "wildlife". A section on old growth impacts is

included,, but does not contain any analysis of indlvidual old

growth depend,ent wildlife species. Environmental Assessment at Iv

12- 18 .

15.Theprojectareawhi.chisthesubjectofthis

Iitigation provides habitat for a varlety of old growth dependent

speciesrsuchaslynxrfisherrpinemarten'goshawks'boreal
owls, great grey owls, black-backed woodpeckers, pileated

woodpeckers and a varlety of songblrds'

15. The Findings section of the Envtronnental Assessment

contains the Department of state Land's deter:nlnat'ion that the

Middle Soup project will not signlficantly affect the

environment, and that an Environmental ImPact statement, is not

warrant'ed. Envlrorunental Assessment at' Page 3'

LT.TheDepartmentreliesonanlnterlmstandardoften

PercentoldgrowthPerthirdorderdrainageinordertoProtect
oldgrowt,hdependentwlldtlfespecies.Reminqtontes.Thls
standard rn not rinked to any particurar species, and is no-L

supportedbycurrentsclentlficliterature.Tes.Dr.Johnson.

lReferences to the
found in DSL Exhibit 1 '

Environmental Assessment (EA) can be

Page 7
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INADEOUACY OF THE E}IVIRONMENTAL ASSESSMENT AITD NEED FOR
FOR AN 9T.TVIRONMENTAL IMPACT STATEMENT.

18. The Middle Soup timber sale will elimj.nate

approximately 270 acres of old growth in the Soup and Cilly Creek

draj.nages. Once removed, this atea, even if left unharvested,

will not provide suitable habit,at. for old growth dependent

species for 200 to 400 years.

19. The harvest will signlficantly increase habitat

fragrmentation for old growth dependent species in the proJect

area by elininatlng most of the best remalning patches of old

growth. Plaintiff's Exhibit 12 a-d. This lnpact is neither

addressed nor disclosed i.n the EnvlronmentaL Assessment. Tes. Dr.

Johnson. Furthermore, the Soup and Cllly Creek dratnages are

unique because of the hlgh percentage of old growth that remalns,

and this was not addressed in t,he Environnental Assessment. Tes.

D. Reminqton. None of these facts were dlsputed nor rebutted by

the Defendants.

20. The EnvLronnental Assessment, lacks any dlscussion of

the impacts of the sale on old gronth dependent wildlife species.

Each of the specles addressed by Dr. Johnson has dlfferent
habitat needs, none of whlch are met by the Department's lOt

interlm standard. The renoval of old growth and ellninatlon of

large patches caused by the Mlddle Soup proJect ls llkely to

significantly affect these species. Tes. Dr. Johnson.

2L. While the Department dlsputes Dr. Johnson's conclusions

regarding the lmpact, of the sale on'varlous old growth species,

the Defendant's expert could not clte one gclentlflc authorlty or

o
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other ev:.dence that refuted Dr. Johnson's conclusions regarding

Soup sale. BY conttast,

eveqa instance by
significant impac--s caused by the Midd1e

Dr. Johnson's testimony was supPorted in

recognized scientific authorit'ies. Tes. D' Remj'nqton, Dr' Johnson

Affidavit of Dr. iohnson.

22, This court flnds the testimony of Plaintiff's old

growth/wildlife expert Dr. Sara Jane Johnson credible' reliable'

and authoritative. Dr. Johnson has an M.S. and Phd' i'n wildlife

biology, and sPent fourteen years employed by the U.S. Forest

service as a wildllfe biologist. one of Dr' Johnson's chief

duties with the Forest service was to helP plan timber sales and

assess their impacts on wildlife. she has ParticiPat'ed in over

fifty Environmental Assessments or Impact statementE for timber

sales.

23. The !{lddle soup Environnental Assessment ls inadequate

for failing to analyze the inpacts of the sale on old growth

dependent wildtlfe sPecies '

24.Basedonthetest,imonyprovldedritappearstothe

court that the Middle Soup Tlrnber sale will cause significant

adverse envlronment,al consequences from the loss of old growth

habitat and the attendant lncrease ln habltat fragment'atlon'

25.oneoftheprlnctpalEourcesofauthorltyrelieduPon

bytheDePartmentofstateLand'sexPertforttstenPercent

standard old growth retention standard is a LgTg publlcat'lon

entltled,,wildlifeHabltatlnManagedForestsoftheBlue
Mountainsoforegon,authoredbyDr.JacktfardThomaE',.Dr.
Thomas ls currently the Chtef of the Unteed States Forest Servlce

Pagb 9
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and the author of its old growth conservation plan for t,he

spotted owl.

26, Both experts recognj.ze that Dr. Thomas is a leadlng

authority on old growth issues. M!. Renington acknowledged a

more recent 1988 publication in which Dr. Thomas advocated

retaining all old growth so as not t,o foreclose future management,

options, but did not take Dr. Thomas'g more recent work lnto

account when formulating the ten percent standard or Justifying
the finding of no impact for the Mlddle Soup Project. Tes. D.

Reminoton. The unJustifled exclusion of the more recent work of

the authority relied upon by the Department of State Lands i.l
arbitrary. .

27. The Department of State Lands has no research or data

on old growth dependent wlldlife specles or t,heir habitat needs

on the Swan River State Forest that supPorts any of thelr
conclusionsofno1npact.@BothParttesrel1ed
on studies and reports fron other areas of the country in

assessing old growth lmpacts.

28. Grizzly bears require secure habltat for their long

term survlval. Secure habltat ls predlcated on exlstlng road

densitj.es, whlch ls a crltlcal factor in assesslng the lmpacts of

secure habitat for bears. It ls lmportant to conslder both oPen

road densittes (roads that are oPen to publlc travel) and total

road ddnsitles (open roads plus all other roads, even those that

are gated, barrlcaded or othenrlse not oPen to publlc travel) ln

det,ermining the lnpact of a tlnber sale on bears Both partJ.es

rely on the South Fork Study, an on-golng grlzzly bear regearch

Page'10
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project conduc:ed by the uontana Depar--nent of F:sh wildlife and

Parks, in analyzing the lmpacts of road densities on bears.

Environmental Assessment at IV 5-7; Pla:.ntif f 'S Exhiblt'S 14 &

17.

29. Road densities in the Project area current'Iy have an

adverse impact on bear use of the area. The sale w111 increase

total road densities. This constitutes a signiflcant' lnpact'

whlch ls neither disclosed nor analyzed in the Environmental

Assessment. ln additi.on, the Environmental Assessment falls to

even discuss the inportance of corridors or llnkage zones for

bears between the Sltan and Mission Mountalns. Such corrldors are

important ln terms of linking populations of gxizzLy bears in the

Swan and Mission Mount'ains. Tes. Dr' Wood; D' Hadden'

ALIERNATIVES

30. The Department of state Lands fatted to consider

alternatives other than to harvest 3 millton board feet while

preparing its environmental analysis. The record demonstrates

that the Department of State Lands has sold varying amounts 
, 
of

tirnber over the last 15 years ranglng from ' 074 nnbf ln L977 t'o

as much aE I mrnbt ln 1982 and 1986. In L976 1978, and 1990 the

Department dld not harvest any tirnber from the Swan Rtver State

Forest. Plaintiff's Exhibit 25 '

31. The Department of state Lands has no mandate to cut any

given dnount of timber from the Swan Rlver State Forest ln any

year. Neither the leglslature nor the Department has provided a

speclfic board foot amount for this year or any other year' Tes '

Glen Grav. The Department clearly has the dlscretlon ln this
Page 11
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case to at least ccnsider plans to harvest amounts of tinber

other than 3 mmbf.

32,TheDepartmencofstateLandsalsohasthediscretion
to defer timber harvest on the swan River State Forest whll'e it

prepares an Environmental lrnpact statement'and the statewide

standards are comPleted. lhis occurred ln the late 1970's' when

the DePartment was PreParing the Swan River State Forest

Environment,allmpactstatement.Grav.Dep.TheDepartmentof

State Lands manages over 5oo,ooo acres of. forest land. It

offered no evidence that tlrnber necessaly to meet its overall

program could not be harvested from non old growth on other state

lands

33. It hras unreasonable for the DePartaent of state Lands

to refuse to consider alternatlves that harvested only 3 mnbf for

rhe Middle soup Project. The DePartment of state Lands should

have considered an alternatlve that harvested less old growth'

andconsequent,lyhadfewerimpactsonoldgrowthdependent

species. The brlef consideratlon given to Alternatlve E late in

the Middle soup proJect dld not, sufflce 1n thls regard' It was

alsounreasonablef,ortheDePartnentofstateLandsnotto
conslder an alternatlve that, deferred the ProJect untll after the

completion of the programatlc Envlronmental InPact statement '

especially slnce lt w111 be completed ln less than one year'

Thls ig dlfferent than the 'No Action" alternative' which never

harvesls timber from the Project area'

34.TheDepartmentofStateLandsistntheprocessof
preparing a state wlde forest management plan that was requlred

Page L2
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as a result of -'he f 989 lit'igation '

has not comPleted that Plan' and the

Iate 1994. Tes ' P ' Flowers '

35. The factual findings contained hereln are not sinply

theproductofd,isagreementbetweenthePlainttffandDefendant
over methodol o{! ' interpretation of data' o! difference of

professionalopinion.Theundispugedevldencethusfarshows

thatthet{iddleSoupEnvironmentalAssessmentfailedt,oanalyze
impactstowild,lifespecies,itfalled,toaddresstheproblegrof

fragmentationinamean.i.ngfulmannerlandrelieduponalot

interirnoldgrowthstandardthatwasnotsuPPortedbyt,hellown
authority.ThesameistrueforDepartmentofstateLand's
determination that the project wlll not have slgnificant inPacts '

Based'uPont,heevldencenowbeforetheCourt,theDepartmentofr - r -.. a'l rr i r

,."." ;;"":;n""r= ro have acred arbirrarily and caprlciousry in

findingthattheMiddleSouptimbersalewlllnotslgnlflcantly
affect the environment'

REOUEST FOR A PRELIMINARY INJUNCTION

35.TheMiddleSouptiurbersalewaSapprovedbytheBoard

ofLandCommissloners!nJuneoflgg3.Thecontractwlth
Charnpionlnternational(nowassumedbyPturnCreek)wagsignedon

August13,1993'Plaintiffsfiledsuit'onAugustSth'1993
37. The Platntlffs noved for a preliminary lnJunction on

septemder 29,1993. A hearing was schedule for octobet 27, 1993.

BothDefendants,DePartmentofstateLandsandPlumCreek,used

theirpreemptoryJudlcialdisguallflcatlongtoremoveJudgesl
resulting ln a three month delay ln thls hearlng'
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38. The first part of the Middle soup timber sare is
schedured ro be harvested between January 1 and March 15, 1994,
and an additional I mmbf harvested between January I and March

15, 1995. Defendant plun creek is prepared and, desires to
proceed with the harvest of tinber imnediat€Iy, and would have
done so wj.thout the issuance of an inJunction. By wrltten
stiPulation of the Patties, no harvest was allowed to occur prior
to this hearing.

39. The cutting of old growth t,irnber and attendant habitat
fragmentation constitutes lrreparable harm to the plainttffs, who

have a long stand.ing interest in the protection of wildlife and

other naturaL resources, and who use the Swan Rlver State Forest.
rt w111 take 2oo-4oo years to reprace the stands that are

scheduled for harvest. Tes. Dr. Johnson, Glen Grav.

40. Plaintiffs requested reLief, compllance wlth Montana

Environmentar Poticy Act, would be rendered meaningless if the
timber is harvested prlor to a deterurlnatlon on the merlts of
this case.

41. Defendant Plum Creek slgned the tlnber contract after
the lawsuit was flIed. It has expended lts funds with knowledge

of these proceedlngs. rt wllr posslbly experlence a tenporat?
disruption ln its tinber supply, but has other sources of tlmber
from its two nllllon acres of comnercial tlnberlands. Boehn'

Af f idarlit.

o

42.

of State

Montana's

As a result of this preliminary lnJunctlon,
Lands may temporarlly contrlbute Less revenue

school trust. Departnent of State Lands has

Department

to

other

Page L4
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43.

financial,

timber to provide revenue co ihe r-lust ' However ' the

of Stat,e Lands has no mandate to harvest any gi'ven

t,imber or recurn a specific amount of revenue Per year'

The harm to both Defendants is therefore entirely

which is not irreparable, and not a reason to avoid

13

15

cornPliance with the law'

CONCLUSIONS OF I"AW

1. The Montana Environmental PoIiCy Act requires

preparation of an Environmental Irnpact tt:tt]]::-t"tr::::;

:;"".;tt '.rg"irr"antrv 
af fect the environment ' 73-1-201

( f ) (b) ( iii) M'C'A' ( 1993 ) ' An Envlronmencal lnpact Stat'ement

must address the adverse envilonmenual consequences'

irretrievablecommitmentsofresources,andalternative!'cothe
proposed action ' 75'L-2Or (f) (b) (lii) (A)-(c)'

2. In situations where t'he agency believes adverge

environmentalconsequencesarenotsignificant,alessdetailed
Environmental AssesEment utay be prepared instead of an

EnvironmentallmpactStatement.SeeqenerallvA.R.l'1.26.2.543
(2)-(4).ThedlscuEstonofenvlrorrmentalimpactsandalternatlves
to the proposed actj'on listed above nust be addressed ln an

Environment'al Assessment' g AR$ L6'2'545(3) ' Preparatlon of

an Environmental Assessment as opposed t'o an EnvironmenLal

InPact Statement' -- does not relleve che agency from lts

obligationtotakea,.hardlook,,attheenvirorrmentalinpactsof

15
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3. yontana Environmental polrcy Act assures that, by
following the procedures that it prescrlbes, "agencJ.es will be
fully aware of the impacts of their deci.sions when they make

them. " Montana wilderness Assoc. v. Department of Natural
Resources, 2OO Mont. 11, 2L, d4B p.2d 734. (f992). In addition
to promoting informed goverrunentar decision-mak.i.ng, Montana

Environment,al policy Act is designed to "make availabre to the
public information on the proposed project's environmental impact
and to encoutage publlc partlcipatlon in the development of that
information." Montana Wilderness, SE, 200 Mont. at 24.

(enphasis).

4. On a Department of St,ate Lands "decislon on whether to
prepare an Envlronmental rmpact statement the standard of
review to be applled by the trlal court ... ls whether the record
establishes that the agency acted arbitrarily, caprlciously, or
unrawfully. " North Fork preservation Association v. Deoartment

of srare Lands (1ggg), 239 Mont. 451, 459-59, 778 p.2d 862, 857

(198e).

5. The Department of state Land's actions will be

Judiclally revlewed for cornpllance wlt,h the procedural requlsltes
set forth in state Lands' Montana Envlrorurental pollcy Act
regulations. ARM 25.2.629 et seq. ThLs revlew Ls perfo::med

under "the 'unrawful' portlon" of the standard of revlew. North
Fork, 238 Mont. at 459, 779 p.2d ar 967.

5. rn decl.dlng whether or not the Department of state
Lands acted in an arbltrary and caprlclous manner ln preparlng
the Middle Soup Environment,al Assessment and deternlning that the

Page 15

v



.-,
v

I

J

4

5

5

7

I
9

10

11

l2

-,13ltl4
15

15

L7

18

19

20

2L

22

23

24

project wilI not significantly affec-' :he

rnust consider whether the relevant fac-'ors

environment, the Court

have been consj'dered'

andwhethertherehasbeenaclearer=crofjudgement.North
Fork, E-S, 778 P'2d at 871'

OLD GRO9iTH

7. with resPect to the issue of old growth' based on the

evidencenowbeforetheCourtassetforthabove,theDepartment'
hasnotconslderedtherelevantfactorsbyfailingtoanalyze

irrpact,sonoldgro$'thdependentspecies,bYfailingtoconslder

fragment'ationPatchsLzeandbyfailingtoconsidertheunique
opPortunitiesforoldgrowthPreservationintheSoupandCtlly

Creek drainages, especially in light of the posltion by the

Department'srecognizedauthority'Dr'JackWard'Thomas'thatall
existingstandsofoldgrowthshouldbePreservedtolnsure
futuremanagementoPtions'Therefore'itappearstothecourtat
thistimethattheDepartmentofstateLand'gdeterm.lnatlonthat
theMiddleSoupEnvironmentalAsEessmentlsadequate,andthat

t,heprojectwillnothaveslgniflcantinrpactsrequirlng
PreparationofanEnvironmentallmpactstatementlsarbitraryand
capaclous.

GRIZZLY BEARS

E.ThesamelstruefortheDePartmentofstateLand's
failuretoadequateconsl'derlmpactso!totalroaddensiciesand

I

migration corridors fot gxLzzly bears, and thls ls a seParate

ground for holding the Department of State Land's actlons

arbltrarY and caPricious
25

26

27

28
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AI.TERNATIVES

9. The Department of State Lands is required under Montana

Environmental Policy Act to analyze alternatives t,o the proposed

action, 75-1-201 (b) (iii) (C). This requirement mandates the

consideration of a reasonable range of alternatives, but not

unrealistic or infeasible ones. Under the Department of State

Land's regulations, t,he term alternat'j.ve means: "for agency

initiated actions, a different progtam or other series of

act,ivigies that wouLd accomplish other objectives or a dlfferent

use resources than the proposed program or series of actlvities".
See A.R.M. 26.2.642 (2) (a) and (b) .

10. By liraiting the range of " actlon" alternatives to

those which harvest 3 mnbf of tlnber, t,he Mlddle Soup

Environmental Assessment as both arbitrary and unlawful. The

undisputed evidence at this hearlng demonstrated that Department

of State Lands has harvested varying amounts of tlmber over the

years, including years when they harvested no timber, and amounts

substantlally less than 3 mnbf. lhere ls no legal requirement

nor written pollcy that mandates that the Swan Rlver State Forest

harvest 3 mmbf of tlnber each year. It appears to the Court at

this time that Departnent of State Land's refusal to even

consider forgoing harvestlng old growth pendlng completlon of the

state wide Environnental Impact Statement and implementatlon of

new old growth standards ts therefore arbitrary and unlawful.

11. In makj.ng these determinations, this Court stresses

that it is not questlonlng Department of State Land's mandate to

nanage the Swan Rlver State Forest, nor Ls lt substltutlng tts

o
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judgementfortheagency'sinternsoftheu}timatedecisj.on
regarding t,he amount of tinber cut in any given sale' However'

this does not mean that the court cannot review the Department of

State Land's act,ions f or compliance with t'he Procedural

requirements of t'tontana Environment,al Pollcy Act' That is the

nature of judicial review in t'his case

STANDARDS

L2.Thestandardsbywhichthiscourtmuscadjudge
plaintiffs, request, for a preliminary inJunctlon ale set forth ln

s 27-Lg-20L, M.C.A.:

S 27-L|-hOL' l{hen preliminary injunction nay

be sranted. An injunction order may be
graitea in the following cases:

( 1) When lt shall apPe?T lhlt the appllcant l's
e:_-_:--:e: ::-!::e-=l=ll=f _demanded- 

lnd such rel:.ef or
any part, cnffi-iEiscs in res--=a:.:.g :::e
conmission or continuance of the act complained
of, either iot-i ttttt"d perlod or PerPetually;

(2)whenitshallapPearthattheconmlsslonor
continuance of sorne act during the- Iitiqation
wcutc procuce a qrear or-iiie;aiiure rniury to the
aPPllcant;

(3) when lt shall aPPear durlng the
Ilt,igation that the advet::-P:t:I 1:a;i;;-;;-ihr".t.ns -9r l:-'::":^t:^1: o"
i;;;;;"rng or 

- 
suf f ertns-t? ::-1?:::;r":-;;- rt -"ior"tion of the applicant's

).

13.ThesubsectionsaredisJunctlve,meaningthatflndtngs
!

thatsatisfyonesubsectlonaresufflcient.Starkv.Borner
(1987), 225 Mont. 355 ' 735 P'2d 314'

Page 19
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14. The pur?ose of a prellminary injunc*-:.on is Co preserve

the status quo. The opinion in Por--er v. K & S Partnershj.o

(1981), LgZ Mont. 175, 181, 627 P'2d 835

15. An applicant for a preliminary injunction establishes a

prima facie case, upon showing that' he may suffer irreparable

injury before his rights can be fully litigated. If such showj.ng

is nade, t,hen courts are inclined t,o issue the Preliminary

injunction to preserve the status quo pending t,rial. Rea Bros.

sheep co. v. Rudi (1912), 45 Mont. 149 1 L60, L27 P. 85, 87.

15. The cutting of timber is a Particularly appropriate

subJect for inJunctive relief, slnce the "threatened destructlon

of [timber .stands] cannot be remedied by an actton of lat'"'

Mad,ison Fork Ranch v. L & B Lodqe Pole Tlnber (1980), 189 Mont.

292, 302, 515 P.2d 900.

L7. While irreparable damage nay not be automatlcally

presumed in these caselt, "(€)nvironmental lnJury, by its nature,

can seldom be adequately remedied by money damagesr" and

therefore inJunctive relj.ef 1s usually approprlate. Anoco

Production Co. v Vlllaqe of Gambell, 480 U.S. 531, 545 (1987)'

lg. ptaintiffs have net all three subsectlons undet 27-L9-

201. Based on the evldence presented thus far they have made a

strong showlng of thelr claims under Montana Envlronmental Pollcy

o

Act, both ln ternts of the inadequacy of the present Envlronmental
L'- 

l
Assessment,theneedforanEnvironnrentallmpactStatementbased

on the significant adverse environmental impacts, and the

unreasonably narrow range of alternatives consldered by the

DePartment' 
Page 20
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19. Plaint.:.ffs have also demonst:ated that the cutt'ing of

270 acles of old growth, and the at*'endant fragrnentat.l-on

constitutes irreparable ham, while the only possible harm to the

Def endant,s is f inancial . 27'L9 -201 (2) .

20. There is no doubt that absent a prelininary injunction,

any relief granted to the Plaintiffs will be rendered ineffective

if the Middle Soup sale proceeds as planned during the pendency

of this litigation. 27-L-20L (3).

2L. A preliminary injunction will preserve the status quo

during this litigation. The status quo consist,s of the present

unharvested stands of timber in the Middle Soup project area.

22. The Swan River stat,e Forest ls part of Montana's school

trust, Iands, which are administered for revenue to the school

trust and the attalnment of other worthy obJects for the beneflt

of the people of the state of Montana. 77-L-202, MCA (1993).

23. Under thls mandate, Department of State Lands clearly

has the responstbillty to return revenues t'o t,he trust. However,

this does not requlre them to harvest the Mlddle Soup tfunber sale

in lts present form at this t,ime, Department of State Lands has

not iomplied wtth the law. Their trust dutles do not override

their responslblllty to comply wlth all of Montana'g laws'

Moreover, Department of St,ate Land's trust responsibllity does

not preclude the Department of State Lands from refralning from

timber'harvest in order to Protect old growth values and

wildllfe. The protectlon of wildlife is conslstent wlth the

statutory requirement that Department, of State Lands manage the

ttust'to obtain other worthy objects for the beneflt of the

Page 2L'!,8
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geople of the state of Yontana. Indeed Department of state Lands

!s presently doing just that, wj.th its 10t interim old growth

standard and grizzly bear, deer and elk guideli'nes' Al'I of these

standards protect wildlife, even though they may serve co lessen

t,he amount of timber harvested, and thus lessen the amount of

revenue received.

addition the Depalt,ment, of State Lands is considering

stlengtheningthesestandardsthroughitsstatewide
Environmental Impact, Statement now in PreParation' ( Department

of stat,e Lands Exhlbit 33t whlch is further evidence t',hat

Department of state Lands construes its rnandate to lnclude

protection-of wildllfe and old growth' Theref,ore' temPorarily

enjoining this sale on the basis that Department of state Lands

has not adequately considered wlldIlfe and old gronth ls not

inconsistent with lts trust obligations, notwit,hstanding

Department of state Land's arguments to the contrary'

24.Thestatehasaflductaryresponsibilltytomanage
wlldlife ',for the use and beneftt of the people generally"'

Heiser v. Severy, 158 P.2d 501, 505 (Mont' 1945)' If one applies

atrustanalogytostatelands,thewitdllfeandaesthetlc
qualitiesofotdgrowthforestscanbeconslderedpartofthe
trustcorPus,whichthetrusteehasadutytoconslderlntrust
management.

25. The l{ontana Environmental 3I95':!1g" Act applles to

Department of state Land'g tinber harvest Program' tncludlng the

MlddleSoupproJect.TheDepartmentofst,ateLandsmustmanage

thetrustto,,se.curethelargestneasureofreasonableand
Page 22
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I f leg:-timate advant'age t'o the scate" ' i1.-L.202 v'c'A' ( 1993)

V t --1 :--aa '-ril-h -'he law, incrud'ing the
il 

""giar..ge 
neans in compliance wi--h -'he law' including the

I

3 il Montana Environmental erSt_!c_r_1--on Act'. It is unlawf ul f or the

1 '\-'^ 'rnr{e t'o oroc€€d in violation of the
4,1 Departmenc of State Lands to proceed

5il Envlronmental protection Act,, even when ttust revenues are

5 ,l involved '
I

7.']26.PursuanttoestablishedcaselawundertheNational'll 
--r in ..nsideration of Plaintlf f 's

8il Environmental Policy Act' 'and in consideration of I

itgilstat'usasanon.Profitpublicinterestorganization,thebond

,;l,"o"rr",n"". is waived pursuant ro 27-rg-305 (1), as the rnreresrs

11il of justice so require'

'-ll 
'^A'--- a€ Fr.t and conclusions of La'a' rT rs

13 il From these Findings of Fact and Concluslons c

^. 
il

Jl ll naneav oRDERED

15 il t. That Plaintif f 's Apprication f or a preliminarY

15 { injunction is granted and the Defendants are enJoined irom

il

1?ilproceedingwiththeMlddleSouptirnbersaledurtngthls
18 il Iitigation '

t;fill 2. That t'he partles comprete and fire a stiPulated
-- 

ll I Loi^€{nn qr:hedur€ to present this natcer to che

20 ll discovery and br:'ef ing schedule to F

ll

2111 Court for final determlnatlon on summary Judgement motlons on the

22ll merits within l2O days of thls order '

ttll ^+
24 il oateo this q- dav or February ' Le94 '

25

25
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Missoula, MT 59907_gL42

Richard R. Thweatt & Toruny H.Department of state r,inaP.O. Box 201d01
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Richard Schneebeck
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CONSENT DECREE



a.t

.iv pv-?t-3ctB

':S
MONTANA ELEVENTH JUDICTAL DISTRICT COURT, FLATHEAD COUNTY*******

FRIENDS OF THE WILD SWAN,

Plaintiff,
Cause No. DV-93-36L-B

CONSENT DECREE
-vs-

MONTANA DEPARTMENT OF STATE LANDS )and PLUM CREEK TIMBER CO., L.p., 
I
)

Defendants. )

WHEREAS, the Middle-Soup Timber SaIe has been the subject of
the above-captioned titiqation between the parties;

WHERFIAS, this court has entered an injunction on February

L2, L994 enjoining the harvest of timber from the Middle-soup

Timber Sale;

WHEREAS, the parties hereto desire to enter into this Con-

sent Decree in order to resolve this 1itigation;
The parties hereto, by and through their attorneys, who are

acting in full authority on behalf of their respective clients,
agree to the following terms and conditions which they request to
be entered as a Consent Decree by Order of this Court:

1. Defendant, Montana Department of State Lands (DSL)

admits that the Environmentar Assessment for the Middle soup

Timber SaIe inadequately documented the Departmentrs analysis of
o1d growth habitat and old growth dependent species in violation



Yrr
of the Montana Environmental poticy Act, s75-r.-201, et seq., McA,

thereby invalidating the Finding of No siqnificant Irnpact in the

accompanying Decision Notice. The Plaintiff is accordingly enti-
tled to judgment under the Second Claim of the plaintiff's Amend-

ed complaint. Prum creek Timber, L.p. denies any riabirity or
fault whatsoever in the above-captioned matter. without further
admission or prejudice to ;rny party, the remaining craims in
Plaintiff's Amended Complaint shalL be dismissed.

2. DsL agrees to withdraw the Decision Notice and acconpa-

nying Environrnental Assessment for the Midd1e Soup Tinber SaIe

and to cancel the timber sale contract for the tqiddle Soup Timber

Sale with Defendant Champion International and Champion's succes-

sor in interest, PIum Creek Tirnber, L.p.

3. DSL and champion, through its successor in interest
Prum creek, sharr resorve any other matters pertaining to said
contract between themselves, independent from this Consent De-

cree.

4 - DSL agrees that prior to offering for sale any timber
within the project area within soup creek as derineated by the

Middre soup Environmentar Assessment, DSL sharr initiate a new

process for such saLe under the Montana Environmental- Policy Act,
including, but not limited to, the implementation of a pubric

scoping process, preparation of a new document, and providing
public review and input by imposing a 45-day review and comment

period for that environmental review document prior to its f,inal
approval by the DSL and submission to the state Board of Land



%

Complaint in this action and for the cost
the preliminary injunction hearing in the

'47 ' -^4/^/
day of June, L994

Cornmissioners. No harvest of tirnber shall occur
ject area described above until 1g months after
Consent Decree by the Court.

5. DSL agrees to pay to plaintiff

within the pro-

entry of this

its costs of filing the

of depositions used at
total amount of SL,Z42-

of this Consent Decree
this Court.

Jack
Frie

TuIhoI
of the

e
Wild Swan

/.--\ A -r n \,./ .-JJ-/ /
t t_ _ b--LV ,2 .-

Tonmy H. Butler
Special Assistant
Montan
Monta

Richard Schneebeck
Plurn Creek Timber, L.p. as successor in
interest to Charnpion International, Inc.

ORDER

For good cause appearing, the terms
are hereby accepted, and made 

-an__ORDER 
of

DArED this '|hu, "ru{ Lssl.

C0,:

a-n
rro o,^^7

Attorney General
e Lands
is/1oner

sM.




